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To THE 


Orricetand DurTy. 
OF AN | 
EXECUTOR. 
Teſtament differs from a Teftawint; 
Jaft Will in the naming 
an Exccutor ,: and it is 
thus defined: Teftamen- 
turh oft voluntatis Hoſtre 
has juſta ſententia de eo quid 
juis poſt mortem ſuam fieri voluit. | 
"If one demand of B who ſhall bc his _ 
Executor, and he name D; orif B lay, 
I mean to make D .my Executor, yet D is 
not Executor, unleſs it be probable ' tht 
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Codici!, 


Legacy. 


An Appendix t0 


B had at that time animum teftandi. 
A is compelled by fear or menace, or 
urged by Violence to make his Will, this 
is void, yet a modeſt requeſt to one to 
inake his Will, is allowable. | 

If any perſon reter his Will to ano» 
ther to declare and name an Exccutor 
for him, and he do it, this is void. 

A Codicil, is like a Boat tied to a great 
Ship: there is no Executor named there- 
in, it may be written or nuncupative 3 
made before or after the Tefiament, or 
by one dying inteſtate, and perhaps long 
betore his death, and yet it may be good; 
for being made before a Teſtament , it 
will be good, unleſs it be revoked by F 
Tcttament, or be contrary to it. 

If two Teſtaments be found, and no 
knowledge which was made brſt , and 
they difter both in matter and circum- 
ſtance ; both ſhall be void 3 not ſo of a 
Codicil unleſs the one impugn the other. 

Things given and delivercd by a Te- 
ſtator in his lite time, are no Legacics. 

A named B his Exccutor , who can- 
not or will not intermeddle 3 Admini- 
ſtration muſt be granted by Statute cam 
rtetamento annexo, which makes the Lega» 
cies thereby given due both by Law = 
tne 


the Office of a7 Executor. 
the cuſtom of England, But the civil 
Law holds the contrary to this. 

A bequeaths Corn growing or Goods 
unto one: A Stranger will not ſuffer the 
Executor to perform the Will , he hall 
- fue him in the Spiritual Court. Contra 
if a Stranger take the «Teftator's Goods 
from the Executor, there he may have 
an Action of Treſpaſs at the Common 
Law. | 

A Teſtament dated at Cane in Norman- 
dy, and proved afterwards in Eneland is 
good, Legacies are to be recovered in 
Court Chriftian,ſoit a Termor deviſe his 
Crop or Goods: But of Franktenement or 
Inheritance, the Legatee may enter withs 
aut further Aſhgnment. 

A bequeaths Goods to repair the Fa- 
brick of a Church, it they be detained 
they muſt be recovered in the Ecclefiaſti- 
cal Court,{o muſt a Wardſhip andChattels 
real when bequeathed, be recovered. 

A charges his Executor to pay his 
Debts, the Creditor in reſpe& of this 
charge may fue in the Eccletiaſtical 
Court. So if an Executor be charged 
to build a Grammar Schoo], and he neg- 
lect it. ; 

Among the Ancicnt Roma 1s there was 
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a Will ; called a'Solemn Teftament;which: 
Was proved by ſeven Witnefles, and; all; 
theix Seals affixed.to it ,. or elfe it was 


deemed. void ; but now two ſufficient: 


and credible Witneſſes tuthce. 

Ina Deviſe of Lands it mull be in the 
lite time of the Fefiator and in writing, 
Bur ot Land devilable betore the- Sta- 
ture. the, Tc{iawent - is $909 if it bepro- 
bablc. 

One ' dying inteſtate, the Widaw' or 


next of Ki: (hall have Adminiſtration 2- 


See the Stat. 21 H.8. 5. but ſee allo 31 
E: 3.11. but theſe are both altered by-the 


Jate-Statutc made in his now Majeltae's | 


Reign. 

Teftaments written by others: being 
read and allowed bctore the Teltator 'arc 
good, or ut a Notary take brick Notes 
and writc them in form at Jarge, and the 
Teſtator dic bctore he hear it read, yet it 
1s good to paſs Lands and Tenements. . 

Lands will not paſs by a Nuncupative 
Wall by the Szat. 32 FH, $. yetin Burgage 
tenure it may be the contrary. 


A "Tcitator writcti his Will with his | 


own hard, or c2uſcth it to be written in 
his preſence, 2nd after ſhews it to wit- 
pclics, and then f{ealing it vp, {ays, This 
OY 1s 
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the Office of aw Evecutor. 
is my la& will z this will be a goed Te- 
famgntz but it is neceſſary ſuch witneſ- 
(es write their names on the backſide. 
.-A'Teftator ſays fuels a one naming, B, 
hath his Will in keeping , and'after dies, 
B produceth a Will and is ſworn to it, 
yet he muſt prove i at leaſt commmnn! for- 
ma, or if put to. it per totes, who can 
provethe hand and other circumſtances. 


- Teftaments 


Beſides them theve are Military or Pris p;;,jtedged. 


viledged Teſtaments, and thoſe of three 
ſorts. 1. Among Souldiers, they miay 
have two and both good according to 
meaning, theſe Souldicrs were andctently 
divided intothree Kinds: 1, Milites ar- 
mati-, 2, Milites ' Literarii , 3.'Melites 
caleftes, that the Milites armati,the active 
Souldiers had this priviledge is not to' be 
doubted : but the 2. Milites literariiwho 
were Doctors of the-Law, and the 3. Mr- 
lites c#leftes, who were Divines were: but 
metaphorical Souldiers, and it hath becn 
a-continued doubt whether they ought 
to have this Priviledge. 
>, The ſecond fort of Priviledged Feſta- 
"ments is called Teftamentrm in Liberos, 
and in ſuch caſe where two Teftaments 
"are found, and the frft is to theuſeof 
Children,, this will not cafily be ayoided 
A 4 by 
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by a latter will giving Goods to firang- 


ers, unlefs in the latter there be a ſpecial 


reyocation, or elſe it be made in por ue 
fws, or upon ſome great diſagreement, 
that had-'of late happened between the 
Father and Children. But if two be 
found of one date, and the one favours 
Children, and the other hath a-ccontrary 
face or deſign, that that favours the Child- 
ren, ſhall have the more favourable al- 
Jowance, becauſe it carries the Eſtate to 
the blood, which the Law is very tender 


of, 

\* The third {fort of Priviledged Wills is 
Ad Pias canſas, whereby a Legacy being 
given to young Orphans, Widows, lame, 
difcaſed, poor, needy and miſerable per- 
fons. 6r to Hoſpitals , Churches, repair- 
irg Bri iges, City-walls, &c; Thele pri 
vitedged* Teſtaments may be written 
with apy Characters, Figures, Language, 
or” | | 


| a Teſtament ad pios vis found 


- cancelled, unleſs there be a politive proaf 
of. canceling the ſame,ſhall be preſumed 


to be done upadviſedly , and fo conler 
guently good, + 
- Tyo Teſtaments are found : 1. Inter 


| Libeos, 2, 4d pier ſi , both of one 


date, 
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the Office of an Exzcutor.. 
fate ,. of theſe the firſt ſhall be judged 
good , becauſe the Children have a firſt If 
' right, & jure | ſucceſſionis (hall be ad- | 
mitted. | 


ZZ C'E MT. 0 
What Perſons may makg a Teftament. 


One under twenty one years of Age 4;/ven. 
V may deviſe Lands, Tenements, or 
other Hereditaments: But of Goods a 
Boy at fourteen , and a Girl at. twelve 
; may diſpoſe, but not before; though ad 
pios uſus: nay in truth it is voidable be- 
ing {o made in Minority, unleſs (if when 
they come to full Age) .it be confirmed, 
for then it will be good. CN. 

Mad arid Lunatick perſons cahnot difſ- Mad and 
poſe of anything during their Madneſs -natic* 
and Lunacy, though ad pios uſus : but if 
they have lxcida intervalla, it is held 0- 

( therwile, | OR 

A being, compos mentis, makes his Will, 
after ke becomes 191 compos, and during 
that incapacity would difanoul it, this 
will not avoid it, tor the firtk Will ſtands i | 
good. And hcre note, that every man {# 
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Old Men. 


Villains. 


Priſoners. 
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Appenilizxe to' *© 
and Woman is ſuppoſed to be of ſound 
and perte&t mind and memory unleſs po» 
ſitive proof be made to the contrary, 
Words only are not a ſufficient proof of 
ſanity of mind or to ſet forth the reaſo- 
nable faculty, For a Parrot may be 
taught ſignificant words, yet none will 
azcr them to proceed from an inftin& of 
rcaſon, no more than they can aſſert Þa- 
Iaams Als a reaſonable creature , becauſe 
by mtraclc it's mouth was opencd to rea- 
fon with it's Maſter. 

An old Man, who is fo ſuperannuated 
that hc has forgot his own name, is held 
unht to make a Will, So a Man 74 ex- 
tremis, | 
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The old Law of Slaves and Villains, 


was this; their Lands, Goods and 
Children gotten by themſelves , or given 
them by others, were all in bondage. For 
whatever ſuch a bondilave getteth, it is 
his Lords tor if a Villain make a Will of 
his Lands, or Tenements, or Goods, and 
the L.cxJi enter bctore the Will proved 3 
the Will ſhall be void, and the Lord 
ſhalt have them. But this. Law: is 
(though not abrogated ) yet fo long dil- 


uſed. that it 15of no torce. 


If a Man be condemncd to perpetua] 
1mpri- 


Welt. 4 
| : 
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'Will;z;; 4, It the: Wife . make a Will 
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the Office af aw Exedutor, 9 þ 


"mpti t vpon a criminal account he 
carinot rhake a Will 3 Bur a Priſoner for 
Debt* may , ſo it be not to defraud his 
Creditors. 

A Woman Covert cannot deviſe MES 
Lands. , Tenements, or Hereditaments, hs 
neither to her Hasband or any other ; 

&.* Not to her Hushand for theſe reaſons. 
i. For, that .may-/be'in prejudice of the 
Heiz, ; 2. Albeit ſhedid of feec will, and 
without conſtraint, for the tye is not ap- 
parently taken + off, 3. Although the 
Wl. -were made before Marriage , for 
the/Teſtator muſt be m as good power at: 
the time of death as of the making the 


during Cm and then ſurvive. her 
Husband, this is-ſuppcicd void , unleſs 
ſhe confirm it after-the: Husbands death; 
But if ſuch Will - were made: before 
Marriage by her, and ſhe ſurvive, that 
Wilt be good, - : 

: She may dot deviſe. Goods and Chat- 
tels: without confent of . ber Husband, 
but. by his liccnce proces he 
IaY« 

In ſome few calis a Feme Covert may [| 
make a Will without her Husbands | 
Iiccnge, as tirft an Empreſs or Queen, ſo 
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his Regality. 2. When any thing isdue 
to the Wife whereof ſhe was never poſ- 
ſeſſed during the coverture ; neither may” 
the Husband bequeath a choſe in a Gtion, 
25 an Obligation , &c. which he-hath 
anly in the right of his Wife, it he be not 
joyned with her, or the property altered 
after Marriage. 3- A Woman betrothed 
toa Man, may before c(pouſals make a 
Will. 4. If a Wife be' Executrix to 
another, ſhe may diſpoſe of thoſe goods, 
elſe migit the ncxt of Kin have admini- 
firation de bong nom adminiſtratis of her 
Teltator , for where an Executor dyes 
inteftate, the Teſtator from that time is - 
deemed to dye inteſtate. 

. A Wife may appoint her Husband her 
- Exccutor, but ſuch: Wife is reſtrained 
from making ſuch a Will two ways, Tt. 
Unleſs ſhe appoint an Executor, her Will 
will be void. 2. It ſuch Wife have any 
Goods as Legatary from the Teſtator, 
and which ſhe recciveth as Legatary, not 
as Executor, they are her Husbands, and 
{o not by her deviſable : alſo increaſe of 
goods during the coverture which the 
Wite has as Executrix, as Calves, Lambs, 
and the like, the fame redound to the 
Husband and not to her, A 
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«A Wifeor other Executor and Lega- 

- taryis deemed to accept Goods as Lega- ll 
tary, not as Executor, unleſs by Protefia- x f 
tion or ſome other means, the contrary i 
appear, for it is her better Title and more 
free 3 yet this is according to the rule of 
the civil Law, but not agreeable to the 
Law of the Land. 

It a Husband be bound, or do volunta- 
rily licence the Wife to make her Will be-. 
fore Marmage,and (he make two or three, 
the laſt is that muſt ſtand. | 

A deaf and dumb perſon, not knowing | 
what a Teſtatnent is, cannot make a tens 
Teſtament, but if he were not deaf, 4 

artu & naturaliter, but he became after- 

wards deaf and dumb by accident, or 

otherwiſe, he may do it by {igns , but it 
will be better if he can write. He that 
can ſpeak could once hear , Ergo, he may 
make a will. 

* Dumb and not deaf, may make a will 

by ſigns, ſo as the fame be well known to 

witneſſes. | 
A blind Man, may make a Nuncupas- Blind; + 

tive Will, ora Teſtament in writing, if it [| 
be rcad to him, and he declare he heard } 
and underſtood it. | | 

A perſon convided of High Treaſon, Trcaitoe; 

EANNOF 
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Felotis, 
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cannot make a Will, for that he hath fois 
feited all bis Eftate both real and perſo- 
nal whatſoever. But if he obtain 4 
Pardon, Snere, what he may do. 
 Felons forfeit their lives , Goods and 
Chattels, and the profit of their Lands 
fora Year, Day and Waſte : and after the 
King hath had annm, diem & vaſtum, 
che chief Lord of the Fee ſhall baye it, 
exceptin the County. of 'Gloxcelter, where 
the next Heir after the Year*and Day 
ſhall inherit ; and in Gavel-kind Lands 
where they deſcend equally to Sons, and 
for default of Sons to Daughters i in like 
manner : And there it is faid, The Father 
to the Bortgh, The Son to the Plough. So 
that Felons cannot make Teftaments of 
what'the Law hath made 4 prior difpoſt- 
tion. But if a Man be indiced of Fe- 
Jony. and dye before conviction, he may 
deviſe his Goods and Lands , or if upon 
his arraignment he ftand mute, his Goods 
ſhall be confiſcate, but he may deviſe his 
Lands. | 

** For a Felon' attainted at the time 
of the Fat commirted, in fuch cafe it is 
to be regarded iti reſpect of his Lands : 
But for his Goods, the tine of Judge- 
ment” "moſt be reſpetted 3 for beftre 


. FP 


the 0fficedf ag Exetutor. 4 
Jadgement he may give.his Goods, for 
peither che Sheriff nor other -perſon can 
ſeize before conviction. T0 

A Heretick doth not forfeit bis Lands j.rech; 
unleſs he be executed, nor Goods unleſs 
he be convicted and delivered over to 
Lay-mens hands, yet if he be but excom- 
municate, he cannot make a Will. 

. Hpeſtatas are of three forts. 1. Such ,, 
who having once been Chriſtians renegue 

their profetſion., and become Jews or 
Terkg , and fuch an Apoſiate was Faliar 

the Emperour, who from thence had the 
infamous Sirname of , The Apoſtate : 

2. Suchas being ſubject, refuſe to obey 

the command of the Ordinary or Supe- 

riour, 25 our now Sedarzes and Noncon- 
Formiſts, 3. Such as have cntred into - 


Holy Orders, and afterwards throw it 
off, and become lay in habit or profeſhon, | 
and theſe are all reputed as bad, if not 
worſe than Hereticks. | | 


A Sodomite, qui peccatums inter maſcu- oo 
los & contra naturam cum femina, is bar- **9omitts 
red to makea Will, although he be not 
convicted, | 

An Outlawed perſon is ont of the . 
ptoteQtion of the Law, and all his Goods 99%: 
and Chattcls arcforftited, be the cauſe of 
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x. Cap. 6. in fine, if one be otitlawed for 
Felany he ſhall fortcit Goods and Lands, 
but in Action perſonal the contrary , if 
any Errour or diſcontinuance- be in the 
fuit or Proceſs whereby the Outlawry: 
becomes reverſable, as where the party is 
beyond the Seas 3 where three proclama= 
tions are not made, whereof one in open 
Court, another at Quarter-Seffions , and 
a third at the Church or Chappel- door 
where the Defendent dwelleth z; or 
laſtly, where the party hath obtained 
his pardon. 

One at the very point of death ; if he 
be of good memory, though you can 
ſcarce underftand ' what he ſpeaks, yet 


may make his Will, and it ſhall be good: 


A written Will is brought to a fick 
Man, and he is asked if that be his Will, 
and he anſwers yea; this Will if it were 
written by the ſick Mans privity , or dF 
recions it will be good 3 otherwiſe it is 


held contrary. 


Eccleſiaſtical perfons are either Regular 
or Secular ; The Regular are Monks; 
Friats, Oc. Andif ſuch a Regular Clerk 
make his will at his entrance'into Religis 
on, it maſt be then alſo proved , " the 

_e 


"the Office of an Ponrator, 


| xecutor muſt entepas if he were aCtu- 
ally-dead; for-he-is accounted dead _jn : 


Lawin reſpe& of his Vow, agd there- 


fore totally difdbled to mike a will af- - 


terwards. The Secular are Biſhops, 


Vicars, &c. and theſe may make a will; 
ſo as the Goods they diſpoſe thereby. be . 


not held by them in right of "their 
Church : for. they may. not dewife:'the 
Fruic of Trees growing on the-glcbe. 
Mowbeit Corn growing upon the glebe 
. belongs to htm, his Executor or Admis 
niftrator, but of other Fruits, Tythes, 


Oblations and Emolaments, the nextIn» 
cumbent. ſhall have them towards pay-- 


ment of his firſt-fruics:; and it he Fe 
his Enecms] 2G H. x I 1, 
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What wing may aſs by Will, FRY ud 
much, 1. Of Lands. 2. Of Goods, 


ant hal: And of the tuition ef: 


» Childwen, to whom; and how it ſhall be 
iaves or committed, 


M 
Ands are deviſable; alaees by Cuftotn: 


"or by Statute. By Cuftom, ach 


are /Gavel-kind Lands, (: which are not 


couifmed only to Kent,vas hath been'er- 
. rofeouſly held from the Grant of Williams 
the Conquerour); And one (cized thetcof 
may give or ſel] them at his own plea- 
ſure: neither are they forfeitable for 
Felony , according to the Adage, The 
Father to the Bough, The Son to the Plough, 


2. Lands hed in Burgage-tenure by * 


Cuitom deviſable in divers- Cities and 
Burroughs, And ſuch Land may be 
given in Fee-ſimple, Fee-tail, for Life, or 
Years, ſo as the Will be enrolled before 
the Mayor, neither is it needfu] to have 
it written according to the form of the 
Statute of Hex, $. tor that the Land was 
deviſable 
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' deviſable before that Statute , and is a 


kind of a Socage-tenure. 

Citizens, Burgcſſes and Free.men. raay 
deviſc their Lands in Mortmain , which 
others who have Burgage Lands roay 
not do, otherwiſe there is no difference. 
But joyntcnant of Burgage-Lands Catic 
not deviſe his part, tor it will paſs by 
ſurvivourſhip. 

The Cuſtom of deviſing Lands to 
Feoffees reformed by 27 H. 8. which fee 
at large. As alſo the Stat. 32 H.$, 
whereby Lands may be deviſ{cd. | 
A; having Lands in Socage may de- 


viſe all except he have Lands of the King / 


or others in Knight-ſervice, but in ſuch 
device thexe muſt be reſerved primer 
ſas, and fines for alienations , ſuch as 
ſhould have bcen, in cafe the Land had 
been altered or fold. 

If one hold Lands in Socage, and 
other Lands in Knight-ſervice , he may 
deviſe a]l his Socage Lands, and two 
parts of thoſe in Knight- ſervice, reſer= 
ving three parts for the King ar other 
Lords of the Knight-ſervice Lands for 
Wardſhip*and primer ſein, &c, but this 
is in feb now out of doors. 

If there be two jpoyntenants or more of 
: B I Lang 
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Land hoKden of the King, and one ne his 
Heir ſhall be in Wardfhip. 

Lands, Tenements, Rents and: other +> 
Hereditamentsin poſſeſſion, reverſion Or - : 
remainder may be deviſed as before. , 

Of Goods and Chattels all * may be * 
deviſed, yea as well things extant as 
things not in being at the time of the _ 
device, or during the Teſtator's Life, as.. 
Corn annually growing in fuch Land; all * 
Lambs coming, of ſuch a flock , depaſtus . - 

_ ringinſuch a Field next Year 3 but if nos - 
ſuch Corn or Lambs be; it is void. 7 ,, 

By common Law; If A. grant B., *»* 
an annuity of 101. to be taken outeof, - 
his Coffers, and- he have no Coffter,, og ** 

"out of his Lands in Dale, and he have a 
none there : in both theſe caſes his pare - 3 
for. is chargeable. 

By a deed of Gift made of all Goods, 64 
and Chattels , yet ' debts or things 1 oor" 
aGion paſs not : Contrary it is of.a* 
deviſe by a Will 3 for if a debt, or thing ' 
in- action be given to A. the Teſtator * 7 
may make him Exccutor only to that, + 
and A. may recover it in his own name, #. 

If a man bequeath another mans **, 
Goods, by the Civil Law, the Heir muſt 


Either buy them, or xcnder fo much in 


value 
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* the Office of an Executor. 
- value to the Legatary. But both by the 
_ Common Law, and Law Eccletiaſtical 
: uſed in this Realm, ſuch a deviſe is 
| judged void. _ 
There afe ſeveral ſorts of Goods which 
* axe laid not to be deviſable, as 1. Such 
' aS'2a man hath m the right of his wite, 
"viz. Debts due to her, or things in 
*aQion , or Chattels real, as Leaſes, for 
* After the Husbands death, they return to 
. the wife. 2. One may not deviſe Goods 
. which he has joyntly with another, no 
- -* though he make the-other joynt Execu- 
; tor y-yet he (hall not be chargeable for 
- thoſe Goods, but adjudged tov have 
"them. as ſurvivour. 3. Neither .may 
*one bequeaththoſe things which he hath, 
kgs Adminiſtrator to another , for be 


OL ght not to convert” thoſe to his own 
We. but therewith to pay the Debts and 
ies of the Deccaſed, and to diltri- 
Fin 4p the relt in pios uſus, and therefore 
Þound to be accountable. ' 4, Albcit, 
[the Exccutor of an Executor may 
«adminiſter Goods of the firft Teſtator, 
yet ſo may notthe Execufor of an Ad- 
miniſtrator, but there muſt be a particu- 
_ ar Adminiltration of them granted : 
" Alſo an Exccutosr may appoint an Exe- 
B 3 Cutor 
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An Appendix to 
cutor of the firſt Teftator's Goods, ſo 


may not an Adminiſtrator. Howbcit, 


an Exccutor cannot give away the Goods 
of a Tetiator, ro more than may an 
Adminiſtrator, for they are. not proper= 
ly his, but he muſt accompt for them. 
5. Goods of the Realm, fuch are the 
Crow: and the Jewels thereof, are not 
deviſable. 6. The Maſter of a Colledge, 
the Mayor of a City or Burrough may 
not devife things which bclong to the 
Burrough. City, or Colledge 3 ſoit is alſo 
of an Hoſpital and Church goods 
(excepting upon the glebe growing, ) 
7. Goods de jure, belonging to the Heir 
arc not deviſable, as*Trees govngs the 
Heir-loom, &c.” 

Tenant in right of his Wife , ſows 
Lands, and bequeaths the Corn , the 
Legatary (hall have it, and not the wife, 
otherwife it is of Cern and Graſs not 
{cparatcd. | 

Tenant in Tayl makes Leaſe for Lite 
to: A. 2nd dyes, the ifſue in Tay] recover 
Land againſt A. bcing ſecond in forme- 
doa, this is loft. 

A. hath a Daughtcr and dyes, his 
Wife grcat with child of a Son5 the 
Daughter enters and fows the bn. 
2CE 


the Office of aw;Exeeutor. 
{hee ſhall reap, though the Son be;*' born 
before reaping time ; But if after the 
ſowing of Corn and... before the Son 
born, the Mother recover Dower againft 
the Daughter, and the ground ſown be 
albgned to he in Dower , ſhe ſhall alſo 


have the Corn. 
Windows, Tables, wainſcot, Benches, 


gonot to the Executor, but to the Heir, 


tor they are parcel of the Free-hold and - 


to remove them is waſt ; Alſa Furnaces 
and Ovens, fet in Mortar or Stone do 
belong to the Heir. * 


Concerning the -aſligning of Tutors or Guardian. 


Guardians , and the diſpoling of Chil- 
drens portions during minority. Divers 
Cuſioms are in England obſerved. 

A Father hath a paternal power and 
may appoint a Tutor or Guardian to his 
Child. for a time, and the cuſtody a his 

rtion. 

All but the Heir and ſuch as are pre- 
farnd in the lifetime. of the Parents are 
to. have filial portions of the Father's 
goods ; But if there be no Teſtamentary, 
Tutor or Guardian, then the Ordinary 
may appoint the next of Kin , demand- 
ng the ſame, as-in caſe of. 2dminiſtration, 
B 4 but 


Windows, 


and the like, fixed or mortiſcd in: earth gc. 
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but:if-che.Child be a Ward, the Ordina- 
Ty may:not doit. - Neither ' can any one 
be a Tatoror Guardian, who may not 
. bean Executor. . | 
' A Tutor or Guardian:may be aſligned 
to a Boytill 14.toa Femalt Child trill 12. 
and then they may have Curators of their 
own chookng. ©, 
If a: Child be a Ward, the Guardian 
ſhallbave him, and all his Lands, ang 
offering him a convenicyt marriage and 
' at reaſonable age, if they retuſe , he ſhall 
have: the value pf their Marriage, 
which thall be rated according to the 
valine of the Land ; but this is now taken 
away. | 
But in Socage Tenure, if the Land 
come by the Mother, the Uncle on the 
Father? fide,thall have the Guardianſhip, 
& ſic e contra, and as ſuch ſhall accountto 
the Pupil for the profits of his Land at 
his full age. : 
Of Fools and Ideotis, the-King by his 
Prerogative Royal, hath the tuition-'of 
the body, and the profits of the Lands3 
bur after the Idecots death, the Land (hall 
xeturn.to thenext Heir. pL Ie 
 Copy-hokder Heir under 14 years of 
Age , ſhall have a Guardian you 
__ 4” Dim 


- 


pi Office of 4s ®wdeatpe. 
bicm till rg. as the 'Mother, or next' of 


"y Futor may 'beappointed "0 a time, 
either fimply , ox upon condition , nay 
more than one may be appointed, | 

- If the Teſtator-fſay , I commit my. 
Children to the tuition of A. or I leave 
them to hishands, or to his government; 
or I defire my Wife to take care of my 
Children, all theſe imply the Teſtators 
meaning to be ſo, and they ſhall be con- 
firmed Tutors. 

. ' The Office'of a Yutor is to provide 
for the Infant , faithfully to adminiſtex 
his Goods and Chattels, ard to account 
- for all reccived by him: and if any take 
away the Pupil or his Goods, he may 
cite them, and make them reſtore themi in 
the Ecclefiaſtical Court. 

The Tutor may ſell bona peritzra, but 
not Goods immoveable. 

If a Tefiator Will that 4. ſhall educate 
his Children, and have the diſpoſing, fete 
ting and letting,of his Lands, yethe may 
not cl] them, tor the words, diſpoſe, ſet, 
and lct, propcrly bear no ſuch meaning. 


As to the diſpoſing of Goods, we Are.,.:cribution 


to obſerve, that moderate Funeral expen-» 
Ces are tO be paid out of the whole , ga 
= WE then 


: when err ONE NAS 
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thendebts, queque. ſito ordine, but if the 
Executor pay Legacies, and there be nat 
ſuthcient left to. pay. Debts, he ſhall pay 
de bon propriis, it being a waſt in him. 
Cro, Eliz,646. the 5 Report Dake and 
Liteleton's Caſe. Cheynyes Calc. 33, _—_ 
BR. 

It there be a Wife I" no Child, ora 
Child or Children ,” and: no wife, the 
Goods ſhall be divided into two parts, | 
and the Teſtator can: but. deviſe one halt; 
but now ſee the Stat. 22 Car. i2., Cap. 21. 
 Andit there be Wite and Children or 
Child ,, which Child :is Heir, or which 
Children were advanced: by his Father, 
m his lite time, in {uch-caſe , the Wife 
ſhall have half, and the Tefiator may diſs 
poſe. of the other moiety. ' But ſee. Rat- 
cliff*'s Caſe. 3. Rep.' But it is alſo beld 
that a Child preferred (hall haye as in 
Hotchpot if he will caſt in his ſhare. See 
Fitzh.and Brook, de. r ationabili parte bono- 
rum. 

Qickough the Lay leaveth all to: be 
difpoſed.ot by the Teftator, yet in many 
places:he is reſtrained by Cutiom, But 
note, -it (cemerh he may diffeize of Lea- 
ſes, eſpecially where it-is cuſtomable for 
the Wite and Children to have a-ratable 

| part 


the Office of an Execator. 
part of moveable Goods and Debts. Bro, 
Tit, Exec. 

Patrimoniuns patris munus, becauſe it 
15 to prefer. - 

Matrimoninm matris manus, becauſe ſhe 
13 to nouriſh and breed up the Child. 

It A. be cized of 3o Acres, and have 
ue 2 daughters, and he beſtow. 10 A- 
cres in Frank-marriage with one of them, 
and dye ſeized of 203 the married Siſter 
may caſt up in Hetchpot, and have a new 

diviſion and moiety. 
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CHAP. 1Vv. ® 
Expoſition of Teflaments, 


Eſtaments ſhall be davourably cx- 

| pounded, and according to the in- 

tent and meaning of the Teſtator ( which 

intent ought to be manifeſt and not 

doubtful. Co, 6. I :1d's Caſe) becauſe he 
is ſuppoſed to be inops confil1r. 

Words ina Teſtament ſeeming to tend 
toa condition, as (if, Provided, and fuch 
like) ſhall not be taken in Law for ccn- 
ditions, where the intent of the Teliator, 
appearcth 


NE not to defeat the whole Eftate 
deviſed thereby, but for a limitation ; as 
for example. A. ſ{cized of Lands in Fee, 
hath ifſue B, which Lands he deviſcth to 
C, in Tay], the remainder to D. in Tay], 
with divers other remainders , Provided, 
that if any of the In-taylees, bargain, Or 
{ell che Land. or any. part thereot:, that 
from thenceforth , ſuch perſons (cling, 
Thall be utterly excluded , and the Land 
' to remain to the next in Tayl, as if ſuch 
perſon had not been named in the Tefta- 
merit; in this caſe the expoſition ſhall 
be, until ſuch Perſon in the In- tay! ſhall 
alien, he ſhall have as before: and ſo it is 
a limitation, and not a condition.' For if 
it were eaken for a condition, then B, his 
Son ſhould enter, for he only is prius (and 
rone but prizſes may enter tor a conditi- 
on broken )Jand*then all the Eſtates were 
determined , which were contrary to the 
intent of the Tefiator. But by limitation 
it is otherwiſe. Plow. fo, 412. Scholfti- 
ea's Caſe. 

Only ſuch Eftate as cannot he by the 
rules of the Common Law conveyed by 
an Act cxccutcd in the life of the Teſta- 
tor, with advice of Counſc!], ſuch Eſtate 
cannot be deviſed by Teſiament, As if 
A, 


mo an 1 oben ns, t 
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A. deviſe Land to B. in Fee, and if B. do 
not ſuch an AA, that C.- ſhall haye the 
{ame to him, and his Heirs*this is void : 
for (ſuch limitation if it had been by At 
executed, had been-void. Et ſic de ceteris 
Co. Rep. Corbet's Caſe fo, 86. .* 


CHAP. V: 
Of the Forms of Teftaments, 


He. ſubſtantial or eſſential form of a 
Teſtament is the naming of an 
Executor, without which it is no. Teſta- 
ment : for the Executor is in the place of 
the Teſtator, and compellable to pay 
Debts (o long as he hath Aﬀets; without 
naming an Executor it is but a Codici), 
be there never ſo many Gifts or Legacies 
contained therein, and Adminiſtration is 
to be granted, as of one dying inteſtate, 
unto the Wife or next of Kin. 

But be jt ſolemn, or unſolemn , writ- 
ten or guncupative, priviledged or unpri- 
viledged, the naming or appointing of an 
Exccutor without more ado, makes a 
good Teltament, 

An 


An Executor may be appointed ſimply 
or conditionally, from a time or to a time 
certain, generally or particularly m the 
firſt, ſecgnd, third or fourth degree. 
Simple nomination, as, I make , Inftitutc 
or Will thaf, or defire that A. be my Ex- 
ecutor, or A. ſhall, or let A. be my Exe- 
cutor, or I commit-a]l my Goods to dil- 
poſe of by 4. orlI will that A. diſpoſe of 
choſe Goods in his poſſeſhon 3 in the firſt 
he ſhall be adjudged Exccutor of all; In 
the ſecond of ſo much as are in his poſſc(- 
fion only. | 

The word Executor needs not always 
to be exprefſcd in a Will, but cireambocu- - 
tory words will ſerve, ſo as the Teſtator's 
meaning be certainly known , but when 
it is doubtful whether the perſon named 
be a-general Legatary or Executor. great 
care muſt be taken to determine, whether 
a Will or not a Will. 

A Teftator makes his Will by entreaty 
or interrogation of another perſon, as if 
one demand if he will make A. Executor, 
and he anſwer yea, or 1 do, this is a good 
nomination, fo as he be then purpoſed 
ahd intended to make his Will; for be the 
words never ſo plain, if the Tettator were 
im tear, jeſt or drink, though he fay I 

maks 


the Office bf .an\Excveutor. . | 
_make'f, my Execator, yet it is void, he- 
cauſche had not then animmn eefionds,- 

As nomination of an Executor is/pure 
and ſimple, beitig without condition, ſo 
of i Legataries , wutaris mutandis, in all 
things always according to the Tefiator's 
meaning : Therefore if A. deviſe to B. 
all his Lands and Tenements, alt in poſ- 
ſcſhon and reverſion paſs by the word 
Tenements. | 

Land is deviſed to » 4. to have fob ever- 
more, or to him and his Afhgns , there 
the deviſce hath a Fee-ſimple ; -but in a 
Feoffmment, ſuch words create but an- E- 
| Rate for the Feoffee*s life. 

' A deviſe of Lands is made to A. thus, 
to give or ſell, or do with at his pleaſure, 
chis makes a Fee -firple. 

' Adeviſe of Land is made to 4. and 
his Heirs males,this is an Efate Tayl, but 
ina Feoffment the ſame words make on- 
ya Fee ſimple, becauſe thereby it” does 
not appear of what bodies the Heirs ſhall 
be begotten. 

- Lands are given by deed to 4. and the 
Helts males of 'his body, he hath iſſue a 
Daughter , who hath ifſue a Son, and. 
dies; the Son of the Daughter (hall not 


have it, but it ſhall return to the Donor. 
But 


. 


! 
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By if the fame were ſo given by a deviſe. 
in a Will, he, viz. the Son of the Daygh- 
ter: ſhould have its - 

\ A deviſe made to.an Infant in the Mo» 
thers Womb is good, but contrary of a 
deed Feoffment, grant or gift , for they 
being made to ſuch are void. 

A deviſe is to A. and his Heirs Females 
of Land, - the Deviſee. hath a Daughter 
and Son, and dyes, in this caſe the-Daugh- 
ter (ſhall have the Land, and not the Son 
though he be Heir: ; 

A deviſc of Land is to A. charging bint 
with payments, of near the value of 'the_ 
profits during his Life, though there: be 
word of Heirs, or Alligns , or for .cyer, 
yet this isa F ce-ſimple 3 z But a deviſe of 
Land to A. in Fee; and it he dye withgyt 
Heir, then to B. in Fee, this is a void /re- 
mainder, becauſc one Fee-ſ1mple cannot 
depend upon another, © So Land was de-; 
viſed to the Prior and Covent of B., ſfoas 
they paid: to the Dean and :Chapter-of -P. 
101, per annum , and in Aefault thereof, 


. their Eſtate to ecaſe, atd the Land to re- 


main to the Dean and Chapter, this is a 
void remainder, for it could not be limi- 
ted afteran Eſtate in Fee, and the Heir, 
not the Dean and Chapter ſhall take ad- 
yantage of the condition. > 
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the office of . an Executor: 
. A Legatary may take his Legacy:with» 
out delivery by the Executor ;-But there 


15 no, remedy to recover a Legacy, by the - 


Common Law, but only by citation be- 
fare the ordinary : But. a Legatary. poſ- 
ſeſt of his. Legacy, at the Teſtator's death, 
may retain it , if there be ſufficient to 
pay debts beſt de. 

Conditions ſorr.e are, x. Neceſſary. 25 

Some impoſhble. . 3. And ſome A——_ 
or indifferent. 
. I. Neceſſary in reſpet of Fact, as it 
the Sun riſe. 2, Neceſſary in reſpe& of 
Law, as acondition to make one Exe- 
cutor or give 1001, 

2. Impoſlible conditions , and theſe 


have four ſorts of Impediments. 1, Of 


ture , as to give one 100 I. if he 
touch the Sky with his hands, or drink 
up the Sea. 2, Contrary to Law deem» 
ed impoſſible , as if he murder a Man, 
or deflower a Maid, for id poſſumus, quod 
de jure poſſumus. 3. Hard to be per- 
formed, as a baſe Subject to marry the 
King's Daughter; And 4, of contrarjc» 
ty and repugnancy. 

. Poſſible conditions or indifferent, 
of theſe, 1. Some are caſual as to give 
109 þ. if the King of Spary dye this year, 
2, Others 


> 


"An Appent | 
Church.” But here note, that conditions, 
unlawfuE impoſſible and diſhoneſt are 
abfolately void. | | 
"Every condition muſt be preciſely 
performed, for performance in part will 
hot ſuffice, for the whole meaning of 
the Teſtator therein , muſt be per- 

A condition that one go to Church 
on Eafter-day, and he endeavours ſo to 
do, but he is hindred by great floods, or 
other lawful impediments, the condition 
is performed : Burt if in going to Church 
he commit an offence, and be ſtayed for 
itz this is not a performance of the 
condition , when the condition cannot 
be performed by the Teſtator's defaulc, 
this is no bar to the Legacy , as a 
Legacy is given on condition ,” that 
he bury the Teſtator's body in St. Pe- 
fter's Church in York, and he dyes ex- 
communicate. 

Executor or Legatary under ſome 
pofitble condition admittable, putting in 
caution to perform the condition, or 
-make reſtitution. 

Condition is, that 4. marry the 
Teftator's Daughter , he is ready and 
wUlling, 
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willing, but ſhe- refuſes,  this-is 'doube- 
fal, for he muſt perform be wn 
the benefit, for though 'ic ſcem-:the 
condition be pertormied .in Law, yer-is 
it'not performed in fat according to 
the Teſtator's meaning :.- But it is:con- 
trary if the Teſtator remitterh to: him a 
Debc- upon ſuch condition:, arid he 
offereth to' marry her; or if hebe po 
ſefſed of the Executorſhip , or-Legacy 
in the mean time before . ſhe repent, 6r if 
roof: in {uch a' cheſt, or a white hore 
- be given on fuch condition, upon the.tirft 
refuſal, the Executor ,or Legarayy? dl | 
have a tight, - 

' Condition - is.;- he or -the matry. AC 
cording to the appointment, arbitre> 
inent or cooſent' of 4. the condition. is 
thlawful , bat -the Legacy is: good, 
Hough the trartiage | be —__" fuck 
conſent. 

I Comdition is, that thon marry not a 
Widow , 'or this; or that'particulat: W6- 
inanis good, and if thew perform it nor, 
no Executorlhip: or 'L ney (hall pals 
becaife thou haſt liberty belides.. 

- A*Eepacy is -$iver':tpan'' condicicn, 
that thou "marry 'the- Tettator?s - Daugh- 
tr, thou muſt not marry tirlt -awother 
| | C 3 Woman, 


_ 
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Woman, ant afterwards her; for-it iis a 
condition affirmative, and intended to 
be meant of, firſt marriage ,. and {0 the 
Legaey is void. ' But in negative 'con=- 
ditions, as. if thou:do. not marry. the 
Teſtator's Daughter; here if thou; marry 
two-or three, and; her. at the;laſty, yet the 
Legacy is good , for here not .the. fixhh 
A& —_ but. all ſubſequent. Ads ang 
e | 
IS Condition , in,  reſpe& of place 3 is 
good :.:As that one ſhall not marry. at 

ky: for he is at. benny © to.. Arty 
elſewhere. | 

Land is given *to a Man , __ [the 
Heirs. of his. body , on condition ;; he 
nor; his {cl by. Feoffment, tc. Here, if 
he or, his Heirs fcll;. che Donor or his 
Heirs may enter, for-this is in fayqur. of 
others, and herein the Common. Ts 
and the Eccleſiaſtical agree.  _;;x- | 

Prohibitionm 'a WYI, to Ell. a. up, | | 
Ornament , Gift .of-c;a- Prince g;.Prize ; 
got in. War, Sc. is good , .unlefs- the 
Soeds;will not amount. to pay Debts : 
or if it be ſo far. from..him, that he 
—_ have profit owule of it, he may fell 

_= 4] he be-che. ao Eon it -is 
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the 0ffite of an Execntor. 
-Oneby his Will giveth A. the refi- 


ons of his Goods, and makes him-Exs+ 
ecutor , on condition he do not fel! the 


ſame; 4. muſt enter into Bond not to ſel}, 


before he ' can be admitted Executor : 
which Note, 

As to time when conditions are to be 
performed, when no certainty thereof is 
expreſſed , it muſt be done as ſoon , as 
with conveniency it may after the Teſta- 
tor's Death. 

A. makes B. Exxecutor , on condition 
that he give 10 /. to the Poor , he may 
do itat any time in his lifez but the 
Ordinary may appoint the time , and 
it he fail, may grant Adminiſtration. 
But a Legacy given on condition that 
he giyc , 10 4, to the Poor, he muſt 
do it as ſoon as he is able after his 
Teftator”'s Death , or ee he will loſe 
his Legacy. 

There are alſo caſual Conditions, as 
if a Ship come from Venice , thou muſt 
attend , and if it come in thy Life, 
200d : but if thou dye before, thy Exe- 
cutor cannot haye it , though it return 
after thy death. | 

Condition is, (if ſuch a one dye with- 
gut fue, this 1s much to be taken notice 
C3 of.) 


ay" 
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po a Baſtard ſhall not be deemed 
ifſane, though the Parents in 
after the birth, and ſuch arc iſſue natural, 
not lawful, nor —_ they inherit. But if 
A. have ifſoe by B. his Wife, this is law 
ful, not natural 3 ſo if one marrya Wo- 
man, with child by another, albeit born 
the next day, yet the Husband muſt be 
Father; For whoſe is the Cow, bis is the 
Calf. If a Wife cohabit with an Adul» 
terer, yet if it be poſhble that the Hus» 
band may come to her, the Husband ſhall 
be preſumed the Father, nay though the 
Wife own the Adulterer, and the Child 


. be like him, for that might happen by 


the Mothers conceit, at Conception, ſo 
Facob's rods, Ethiopian picure, &c. but 
if the Husband were not at the time of 
Conception, within the four Seas, or far 
diſtant, or impriſoned, it will be judged 
otherwiſez Alſo if difabled by Nature 
or old Age. Innocaſe, ſuch Children 
ſhall inherit. 

If a child be born alive, and heard cry, 
the Father by the courteſy of England, 
ſhall have the Land for his Life , other» 
wiſe if it were an abſolute abortion. 


Remedy 


belated = lacyng 


"tbe office an Executor. 


» Remedy for Creditors ad 
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For they are due preſently; therefore 

it is provided by the Statute of-2x: H, 8. 
; and 32 E. 3. that. Adminiſtration. be 
q granted to the Executor for ſo long time 
| as the condition depends. 
; If a Condition be delayed. tobe. per- 
formed by an Exeeutor, it being in 
his power, it is his fault, and he ſhall bo 
excluded. 

An Agion againſt. an Adminiſtrator 
(hall abate, if there be an Executor which 
will proye a Will, after the Adminiſtra- 
tion granted, The Ordinary may ap- 
point a time to every Exccutor at the 
petition of Creditors to prove the Will, 
and if he refuſe, Adminiſtration may be 
granted unto ſuch as have intereſt until 
the condition be extant 3 or he may grant 
a Letter 4d tollendum bona defuntii , but 
upon ſuch letter an Action will lye a- 
gainſt the Ordinary , as it might have 
done- againſt the Adminiſtrator, ,yea 
hamks {uch one ſell bong peritmra, he may 
be ſued as Executor in his own wrong; 
C 4 Ten 


Ten pound : a year given to one e by a 
Teftator; till his Son atrain 21" years of 
Age is po0d, tithe ſhould attain ,though 
he dye in the mean” time. 

It the Executorſhip be only limited, 
and the time of Age not joyned to the 
ſubſtance, as I give to A. 1001. and I 
Will the ſame be payed when he comes to 
z1 years of Age, and hedye in the mean 
rime, yet the Executor or Adminiſtrator 
ſhall recover it. 

An Executor may'be particular as of 
his Goods. &*c. in Tork-ſnire, or Univer- 
al as of all his Goods : the particular 
Executor is only: chargeable ſo far as he 

Adminiſters, and cannot meddle with the 
reſt {'' But if one- make A. an A 
Legatary , or give him the reſt ' of his 
Goods, 'and make no other Executor, 
he \ſha]l be deemed Executor', at 
leaſt- Adminiſtration may be granted to 
Him. 

'T'wo are made Executors, one dieth, 
his Exccutor may not joyn with the fir 
Executor in the execution of the Will: 
4nd-if ſuch Execcutor of Executor , have 

:any of the Teſtator's "Goods, the- fir 
Exceucor may have an Action for them, 
ang: i the rviving Executor dye- in- 
P. tcltate, 


bend. " 
LIN 
TR 


cannot meddle. Alſo if one Fxecutor 


be'a Babeyor beyond Sea, the other, is 


admittable i in the mean time, 


- If allor one Executor, * refuſe to an 
dertake the Executorthip, the other may 
ſue or be ſued : But firſt there muſt be 


ſummons and ſeverance ; but if the refu- 


fingE-xecutor afterwards become willing, 


he may joyn with the Executor' and be 


admitted, and if he releaſe a debt due to 


the Teſtator it is good, fo it be releaſed 
before judgement. 

One releaſes a debt dueto A. and af- 
trr takes Adminiſtration of the Goods 
of A. the releaſe is void, for that there 
was no right of Action at the time when 
it was executed. | 
Two or more Executors, are named, 
all refuſe but A. and he proves the will, 


and after maketh B. his Executor , and 


dyes, the reſt who refuſed may not joyn 
with B. but he may ſue, or be ſued alone, 
for the firft Teſtator 7 Goods , Bro, Tit. 
Exec. Dyer 35. fo. 160. 
Divers Exccutors are named, one 
getteth poſſeſhon of Goods, the other 
have no remedy againſt him for any. 


part, for one Executor may not ſuc ano-, 


ther , 
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ther, but in cafe the Teſtator give to one 

Executor the reſidue of his Goods, he 
may retain them or ſuc any other that 
holds them 3 but if he giveall his Goods 
to his Executars, they are to be divided 
and the Ordinary hath power to pre= 
vent fraud among them. But if one 
Exccutor dye, the ſurvivour ſhall have 
his part, unleſs the Teſiator appoint that 
the Goods ſhall be equally divided, for 
thoſe words ( equally divided ) in a 
Will, do makea Tenancy in common. 

Two Witneſſes void of exception, 
ſufficient to prove a Will : but if the 
Teſtator ordain that one Witneſs whom 
he nameth and truſteth ſhall prove 
the Will, and hedoth it, this is good 

roof; But a ſolemn Teſtament muſ 
be proved by ſeven Witneſſes, and 
every one muſt fect his Hand and Seal 
© it. 

Any La e, Hand, or Character 
is good BE ill, ſo that it may be un- 
derſtood , & vitium Scriptoris will-not _ 
hurt, for as falſs Orthographia . non 
wvitiat Chartam : Sic nec Teftamentum. 

In Nuncupative Wills and Teftaments 
it is good to ayoid obſcurity and am- 
biguity. 

CHAP. 
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What Perſons may be capable of Executore 
ſhrp or Legacies, 


Teftator may exclude his own 

Children, and make a Stranger his 

Exccutor, or Villainz it he make a Vile 

lain of his own Executor, It is a Men- 

wriſſion , but a Villain of another being 

named Executor, may have an Action a- 
inſt his own Lord, 

A Woman ſole 1s Executrix, ſhe mar- 
ries, her Husband alone may releaſe a 
Debt due to the Teſtator, 

An Infant Executor , may releaſe a 
Debt due to his Teſtator, during his Mi- 
nority, ſo as he receive due ſfatisfaQion 
for the ſame. 

If a Child be under 17 years, he muſt 
have a Tutor, and ſuch Tutor may 
ſe]! any of the Tefſtator's Goods, but for 


neceſlity only. 
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An Appendix to 

A Teſtator making his Debtor Exe- 
cutox,..the Debt is extinguiſhed if he 
prove the Will : Alſo making a Credi- 


tor Executor , when he makes an 
Inventory, he may detain his own Debt 


A. and B. bound to C, for Money, C. 
makes A. Executor, by this the Bond 
iSreleaſed ; A. indebted to C. the faid 
C. makes A.and F. Executors, A. dies, 
F. ſhall kave no AGiion againſt the 
Executor of A. for that Dcbt: But 
if the Teftator be indebted to A. and 
makes him and B. Executors 3 it A. 
refuſe to prove the Will, and B. prove 
it, 4. may have AGtion for his Debt 
againſt B: ſo Debt by Teſlator is not 
extinguiſhed by naming a Creditor 
Executor, unleſs he Adminiſters : But 
Debtor refuſing to Adminiſter , be- 
ing named Executor, the Debt is ex- 
tinq&- unleſs there want Aﬀets to pay 
Creditors. 

A Collcdge, City, or Univerlity , 
may be appointed Executor : but an 
Apaſtats is incapable to take or make Ex- 
ecutor::::$0 Felon attaintcd, and excoms 
municate perſons. | 
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the Office of an Executor. 


Church-Wardens , are no lawful 
Corporation in every reſpe&, but in 
ſome reſpets they are ſuch a 
ration, as may ſue for a Legacy given "I 
.to the Pariſh. _. | | 

Convict Recufant at the Death - of | 
the Teſtator , or time of Adminj- 
ſtration granted , diſabled to be” Ex- | 
ecutor , Adtniniſtrator ; or Gi | 
is Socage or Chivalry. See the Stet. 

LR. | 
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Tree are three: ſorts of Executors. 

From the Law, as the Biſhop, 
or FEB 2. The ſecond is made by 
the Biſhop or Ordinary. 3. The third 
by the Tchator binſelf. 

If an Executor refuſe, or cannot prove 
the Will, the Ordinary may grant Admi- 
niftration, cm Teſiamento annexo , and 
this Adminiſtrator is charged to perform 
that Will, and is called Executor Dati- 
vas, for he is the Ordinarics Deputy 
or Steward. 

The Ordinary may call to an account, 
and revoke his Authority, and ſuch re- 
vocation may be ſecret or implycd, as 
Adminiſtration granted to A. and after 
. to B. the grant of the later revoketh 
the firft, as a latter Will revokes a for- 
mer, yet all AGts done by A. before ſuch 
ICVO=- 
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the Office of an Executor. 
revocation are good, 27 HS. 2 "_ Fiz. 
H. 7. 14. per Tremaile. Bro. Novel Ca- 
es 330. Executor Teſtamentarius, being, 
one ſo made by the Teſtator, may with- 
| out Authority from the Ordinary poſſels 
j himſelf of his Teftator's Goods 'and 
| Chattels, and after probate of the Will, 
may commence A@ions, But if hebea 
meer Executor, he may not convert the 
relidue of the Goods to his own ule, but 
| be accountable: for them , neither is he 
to have any other, benefit than what fs 
pred by the Wil, or allowed for, his 
arges or pains by the Ordinary, and if 
ſuch Executor dyc inteſtate, from thence- 
forth his Teſtator ſhall be faid to dye in- 
teſtate, and Adminiftration de boms -10n 
Adminiftratis ſhall be granted. 

An Executor (ſome fay) is not com- 
pellable to prove the Teſtament before 
citation : but if he be cited and refuſe, 
he ſhall loſe his Legacy, and the Ordinary + 
may grant over Adminiſtration to ano- 

? ther, until he will accept, ec. but if he 
] hath meddlcd with any of the Tcſtator's 
Goods, he is compellable to ftand to it. 

If Adminittration be granted, where a 
Will may or can be produced , and the 
Executor hath not retuſcd, the Executor 

" may 
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E dminiſtrator, if he meddled* 0:4 
Br. 4bridgement des caſes edit 1599, Tit: 


«* 


Adminift. 11 2. fo, 183» 
| : Te bim that is defiroxs to kww, who- 


they it be better to accept, or re- 
. fuſe Excemtorſhip it js to be 
2; own. Thet, 
Executor is chargeable to Creditors ſo 
Hr as the Goods do extend, but for Debts 
due. tothe Teſiator, he ſhall not be char- 
ped with Aﬀe.s, for they arc things in 
ion, and not in Poſſeſſhon, yet he 
muſt uſe diligence to obtain, and: get 
_ The Heir ſhall have none of the Goods 
or Chattcls of the Deceaſed , nor [hall 
the Executor have.any of the Lands, 
Tenements, or Hereditaments, unleſs the 
Will appoint them to ſe1ILands,for which 
if twoor three be appointed: , and ſome 
xcfuſe to prove the Will , the reſt that 
prove -it may fell notwithſtanding. 
If che Teſtator appoint his Executor 
, fo ſell Land, and to diſtribute the money 
*n pios aſus, and they enter and convert 
the profits to their own uſe, for fg, or 
tnree 
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| three years, the Heit | may. enter upon 

' thern, and exclude them, for the Frank+ 
tenement 1s in him 3 neither :if- one 
Executor dye before ſale; may the furvi- 
vour {ec} , but contrary it the limitation 
be for-payment of the. Teſtator's_'Debts, 
for then the ſurviving Execator may el]. 
39 Aſs. 17. And it feemech by-the iſſue 
in. that Book that any one of the FE.xe+ 
cutors; may by himſelf ſell the Land 
without his Companions though they-be 
alive,and notwithſtanding that they have 
but a power and Authority given them, 
which is joynt, and .in moſt caſes muſt 
be performed according to the limitati» 
on, but it ſeemeth that, that is admitted 
for the ſpecial reſpect the Law hath 
to have the Debts .of the © Deceaſed 
paid, Vid. Fitz. Tit. 4ſs : 336. EtEx- 
ecutors 117» 

An Executor may recover Or: difirain, 
for Rents, Fee- Farms, Annuities, and: An 
rcarages,as his Teftator might bave done; 
Alſo the Husband may do the like, for 
rent-due to his Wite ſhe being dead. _ ... 

An Executor of an Executor. in; all 
caſes. may ſue for the firſt Teſiator*s 
Goods, and be ſued for his Debts, as the 
GG Executor might: neither ſhall *the 

| D Goods 
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Goods of the firſt be put in Execution 
for the ſecond Teſtator*s Debt, but thoſe 
ar at nor 
tor by relation, y the 
—_— which was before in _ fuſt 
Executor, is conveyed to his Executor. 

A. being Adminiſtrator to. B. names 
C. his Exccutor and dyes, GC. may not 
meddle with the Goods of B. but new 
Adminiſtration (hall be granted to the 
Friends of B. 

If an Exccutor after due admonition 
given, refuſes to prove the Will, he ſhall 
loſe his Legacy, but contrary if he 
were not ſummoned to ftand to it. Nei 
ther doth a Wife loſe her thirds, nor 
Children their filial portions by refuſing 
to prove the Will. 

A Wite Exccutsix cannot fue or be 
ſued without her Husband, but ſhe may 
_— extrajudiciala&, as receive or 
releaſe Debts, or pay Legacies without 
her Husband : But if ſhe dye he can no 
more meddlc: And ſuch Wife Executrix 
may make her Will, and name an Exe» 
CUtOT. | | 

If there be three or four Executors, 
two-or one may releaſe any Debt with» 


out his companions, unleſs it be 
Judge: 


—_— ——_————  _—— Ov 9 _- Re 


Fg as Exe 
Judgement : $acitis cot ſo ith Admi. 
nifxators, for they-have but. one Autha- 
rity givcu them by the. Biſhop OVEE,: the 
Goods, which Authority gi7cn.co 
many is to be txocuied by al of them 
together. : 

An Executor inuſt rt Debts, y es 


Legacies, elſc if thereby arile- a ;want. of 


the 


yment of Debts , he (hall pay; out of 
is own Eſtate. 'Here note, - that? of 
Debts, ſome axe to be preferred before 0- 
Oe. Elizs. 646: a5 Judgement: þc- 
Izance, ©. 5 Rep. a8.; Har- 
—_— Leon 3. 270. Boyd ahd Bay's 
Caſe. So ſome Legacies are to be pxe+ 
ftetred. 28, 29+H.8. Dyer 32% 4 Bis. 
ye allo, or 208 Dyer. 7 Eliz; 232% :- 


As to the time for proving a Will Time. 


it is Arbitrary, firſt year or ſecond ,, ,0r 
whew it ſhall pleaſe the Ordinary to fend 
acitation. 

The duty of the: Executor, is ta, Fc 


the will, pay the-Teſtator's Debts;;/and once. 


Legacies, and rake an account- forthe 
refidue, and therefore the Inventory 
ought to be tnade-before the Excentot 
meddle with the Goods; Into which.In- 
ventory are to be put,, Goods,, Chat 

jo germ all Rights: and: 
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ce 


we  armaties. » % — -- 


recs grok elit 


to'the Hit! fo ngs afhixcd to! the 
Free-hold; alſo Glaſs in Windows, nailed 
or not natled, Wainſcot-and the like) but 
all other Goods and Chattels are to be 
put-into the Inventory, and-the: Or-- 
dinary may appoint a-time to bring in-the 
Inventory. See the Stat, 22 & 23 Car. 
2. Cap.” 11, But an'Executor meddling 
with Godds. unleſs tor Funerals, ec: not 
having made an Inventory, is ſubje& to 
Eccleſiaſtical cenſure; although the'! As 
done by hing betore Probate arc good in 
Law. | 

2\Fefaments are to be proved before 
the Biſhop of. the Dſocefs, except in"cer» 
tain Seigniories or Juriſdictions, or where 
there arc bone notabilia in divers Dio- 
ceſſtes;and good Debts amounting, to 54. 
due by one or more in ſome other /Dio- 
ceſs or particular juriſdiction, yet” with - 
inthat Province, do make bone notabil:z 
as'well as Goods and Chattels., real or 
perſonal. 

:Tt- the Metropolitan pretend that a 
Man within any Dioceſs of his Province 
dye -poſſeſſcd of bona notabilia ,- where 
inert he hath none, and grant Admini- 
ſtration, 


the Office of en Execntor, 


ration thereforc of- the Goods , this is 


not abſolutely void,: becauſe the Metro- 
politan hath JurifdiQtion in all Diocdfles 
within his Province, yet nevertheleſsit is 
voidable; But if the Ordinary of ; a pe- 
_culiar;JuriſdiQion,; grant Adminiſtration 
-of: the Goods 'of one dying poſefſed of 


bons notabilia, thisis »bGolutely void, & 


ven for the Goods inhis own juriſdicti- 
on-; ; for the Prerogative Court qught to 
grant the ſame. 

A Willis to -beproved two wayes, the 
I. in Communi forms, and here no |per- 
ſon is cited , but the: Executor wakes 
Oath that it is the Teftator's laſt Will. 
Or,. 2. In form of Law, and this muſt 
be done per teſtes wherein theze muſt be 
publication and a definitive ſentence. . 
A Will proved in common'form-in 
abſence of them which have intexeſt, 
the Executor is compellable to prove the 
ſame again in form'of Law, and. if: the 
Witneffesde dead, it will cndavger the 


whole Teſtament, unleſs 10 years be; paſt 


lance the Probate : But bcing onee proved 
in form of Law, no more to. be drawa 
in queſtion, 

Fees due for Probate of Wills are, it 
the — under 5 1.. ſix-pence tothe 
D 3 Re- 
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2 
rec ſhillings ix-penee to the > hs 
and to the Regiſter one ſhilling, If above 
401.” to the Ordinagy 27. 6d. and & 
_— to the Regiſter by 21 HA. $. Fot 

of thi Will and Inventory, 'no 

was payed: to the Regiſter for 

Probes, or a penny. for ten lines at-the 

Regifter's Election: upon forfeiture of 

the overplus taken, and 10 L to the King 
and the Informer. 

The courſe of Debe in order to pay- 
ment we have already ſpoken of ,” we 
ſhall only here note, that if there be di- 
yers Obligations, the Executor may plez- 
ſare which of the Creditors he pleaſerh 
firſt , and the other have no remedy ; 
though Aﬀets be. wanting. Dotior and 
Stud, Lib. 2. Cap. 10. 

If ewo commence Suits for ſeveral 
Debts, he that firſt ohtains Judgement 
ſhall firſt be paid, an Executor may plead 
a dilatory plea, as in abatement of the 
Writ, by Effoyt,, icmparlayce tb one, and 
then another cominence a'Suit, to whom 
he confeſſes a Judgement, that Jadge- 
ment ſhaft be (atisfhed firſt , though the 
others Suit was commented before : But 
an Execucor ny not Fe a falſe plea to 


delay 


Dofior aud Stzd. Lib, 2. Cap. 10. 
Mortzaries, 


No Mortuary is to be paid under ten 
marks in moveable Goods , upon forfei- 
ture upon farplus,and 40 r. to the party 

ieved, by 21 FL8. neither is it payable 
= where accuſtomed, and due but in 
one place, where the party was moſt in. 
habiting. 

Above ten marks clear, his Debts be» 
icg paid, and under 30 7. ſhall pay for a 
Moztuary 3 5. 4d. between 3o and 40 
pound, 6 5. 8d. above gol. ſhall pay 
108. and this is to be paid before a Lega- 
&y without defalcation. 


Account. 


It is neceſſary that an Executor make 
his account and procure his diſcharge by 
Acquittance or otherwiſe, for he is (ab- 
je to be called to an Accountjudicially, 
both by Creditors and Legatagics , and 
that within a year, or when the Ordina- 
ry pleaſes, wherein he muſt declare what 
Goods and Chattels, have come to his 

| D 4 hand, 
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hand; hee Debts and AP by hath 

paid, in which lefſer ſums may be pro» 
ved by his own Oath, and greater ſums 
by Witneſſes: And the refidue ought 
to be diſpoſed as heretofore in pios 
+ſis , but the Executor- hath uſually 
detcined them, upon: pretence more 
Debts may appear. But ſee what is 
now to be done by the riew Stat. 22, 23 
Car, 2, Cap. 11. ; 

In this account, all Funera) EXPENces, 
juſt payments, and reaſonable charges are 
to be allowed. . 

An Executor not being reſolved to 
meddle as Executor, then muſt not Ad- 
miniſter the Goods as Executor, for.then 
he is compellable to undertake the bur- 
then : in the mean time he is ſubje& to 
all ſuits of Creditors, and cannot ſue for 
want of the Will being under ſeal of 
the Ordinary. 

- . If a Creditor take but ſo much of the 
Teftator's Goods as his own: Debt a- 
ts to, yet he is Executor in his own 

: But to take the Teſtator*s goods 
_ preſerve them from periſhing ox to 


diſpoſe of part thereof for the Funerals,or 
to makean Inventory , makes him not 
Exccutor in his own Wxong. 


CHAP. 
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CHAP. VIIE 


Hom Teftaments become void, 


Eftaments become void by fſeverat 
means, as when they are made 
through fear, immoderate flattery, fraud, 
incertainty or impertection, or the Teſta» 
tambath not animum teſtand;. But if ſuch 
a Teſtament-after the fear is paſt -be 
confirmed or ratified, it wil} be good. 
Errour in quality to avoid a Will is 
this, as I make my Couſin F. my Execu- 
tor, ox becauſe thou haſt lent me 100 [: 
I give thee roo I, or for that my Son is 
dead, thou ſhalt be my Executor, when 
in truth there is no Coulin F. no Money 
lent, norhis Son dead. 
Errour in quantity is, when a Teſtiator 
meaning to bequeath a fourth part of his 
Goods, it is ſet down halt, or intending 


to give 500, the Writer ſetteth down 


100 hb. 


EEE 1 


"the offering Wage, wy 


_  .. Au Appendix to 
1607. ord contra; or I give to A. all 
the Debts he or B. oweth, and he owes 
nothing, all theſe bequeſts will be 
yoid. 

But if one give A. 101. which he 
owes him, if the Teſiator be in good me- 
mory at the time of the gift chis is good. 
may pee give xo. being inſuch a cheſt, 
and there are but 57. found, yet it will 
be good for the5/. But if the Tefta- 


tor believed 107. tobe there, unleſs the 


Execcutor can prove that the Teſtator 
knew there was but 5 0. it ſhall be good 
for the whole 107. 

A Will may alſo be void for incertain- 
ty, as I make one Man of the Worldany 
Executor , unleſs there be plain proof 
whom the Teſtator meant, it is abſolute- 
ly void. 

One made his Will, and named F.S. 
his Executor , whereas there were two 
or three of that name, this (hall be void 
to all, unleſs the Teftator's meaning, ap- 

to one or one more familiar or 
friendly with him, then he ſhall be ad- 
mitted; or it they be all of Kin,the near- 
eft of Kin ſhall be admitted. 
z-If one give a Legacy to a Church, his 
Pariſh Church ſhall be underſtood, fo a 
Le- 
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the Offte of an Exetutor. 
Legacy to the Poor, ſhall be intended to 
the Poor of his own Pariſh , but if he 
have any poor Kindred, they are princi- 
pally to be regarded. 

It hath heen held that the Mother is 

not.a Kin to the Child, and to chat pus- 
| it was long argued i in the Duke . of 
Sxffolk's Caſc, 39 H. 6. fo. 31. but fince 
hath been adjudged to the contrary , 

3 Rep. Ratchiff's Caſe, and 21 H.S. 5. 
Dr if one make the next of Kin Exccu- 
tor, the Mother ſhall be admitted before 
any but his own. Children , viz. before 
either Brother or Sifter , according to 
the Stat. 21 H. 8. See Bro. Novel's Caſes 
5 E.6. Num. 415. | 

A Teftator gives a Horſe and hath 
none, yet it isa good Legacy : the con- 
trary hath been held by ; cnc of Sheep, 
or a gold Chain, that if there be none, 
the Legacy is void, but the better opinion 
is that it is good. 
| A Legacy of Lead, Money, Wheat, 
Sc. is uncertain, and fo naught, but if it 
be added for building Bridges, repairing 
High-waycs, maintaining or reli 
Poor, then ſo much as by the Ordinaries 
appointment ſhall be thought fit , ſhall 
80 to —_—_ the intent. —_ 


f - Bona animi, corporis c orporis, fortune. vis. Vir- 
+ ene, Health, wealth, are by the civil Law 
termed. 1. Moral. | 2. Natural. 3. 
Caſual. The firſt and fecond are not in 
our diſpoſe, and therefore the Law takes { 
notice -of the third, viz. caſual, under 
which the civil Law takes in Lands, 
Leaſes, Obligations, Debts, and all other 
Goods, his Debts paid. But the Law 
of this Realm takes in only Houſholds 
Goods, Chattels perſonal, &c. But no» 
thing that is of the Nature of Free-hold, 
nor Leaſes for years, (much leſs for life) 
nor Chyſer in Action, as:Debt upon poos q 
miſe or Obligation.. | 

Chattels ſignific all Goods, moveable 
and immoveable, unleſs{uch as be. of the 
nature of Free-hold ; -Of Chattels ſome 
be real, as Leaſes for years, ſome perſonal - 
as moveable Goods , Money, Plate, Hou- 
ſholdsſtuff, eve. but Hawks and Hounds 
are noſuch Goods. 

Goods moveable are i \uch as actively 
move of themſelves, or paſhvely are mo- 
ved-by. others. 

Immoveable Goods are ſuch as. oc 
not dependent upon the perſon , but to 
ſome other things , as Trees growing, » 
Fruit on Trees, Leaſe or Rent for term of 

YEATSs 


the Office of «an Exetutor. 
years. But no Lands; Tenements\, or 
Franktenement../? *. : 

Admit four ſeveral perſons, make four 
ſeveral Wills, wherein the firſt gives A- 
F all his Goods, the ſecond gives A: all his 

Chatrels, the thid+gives A. all his move» 
able Goods, andthe fourth gives to. 
althis immoveable Goods. - In this caſe, 
A. is'to have the-firſt Teſtator*s whole 
Eftate, being in cffe+his Executor, Heir 
| or Univerſal ſucceſſor : Alſo heis tohave 
all his Debts, and pay all his Debts;and 
all-his Money of what 'Coyn or: Mettal 
focver. | And fo it is as to the ſecond 
Tefiator in all things, And if A. dye be- 
fore he prove ſuch will , Adminiſtrati- 


on is to be granted to the next of Kin - 


of A. not of the Teſtator :-But © the 

- Teſtator giving A- all his Goods * or 

Chattels, if he make B. his Executor, B. 

muſt enter to all, prove the Will, pay the 

Debts and deliver over the reſdunus to 

| f. being Univerſal Legatary. | But if 

y the” Tetiator have 100 +. and being in- 
debted 20 1, bequeaths the one balf -of 
his:goods to his Wife, the whole to be 
be divided, between her and A. his Exe- 

_ cutor, here the Wite ſhall have 5041; withs 
out defalcation, and the Executer muſt 


pay 
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_ pay the Debe out of the other hall; 


which arc Aſets in his Hands, and this 
caſe was fo adjudged by two chick Juſti- 
ces and others. 5 
For the third Tcftator . muſt have 
bona meventia & mobilis, all atively aud 
pathvely moving or moveable, as alfo 
Fruits growing by Induſtry,as Corn, &c. 
but not Natural, as Graſs , &c. but if 
Land be appointed to be fold by will, 
the Money thence arifing ſhall not be ac- 
counted-as any of the Tcfiator's Goods 
or Chattels: Or if a Teftator have bag- 
ged up Money, ready ſhortly to be payed 
for Land bought, this may not be dif- 
poſed of in prejudice of the Heir. For 
the fourth Tcftatot , by the word im- 
moveableGoods, pals all natural fruits; 
as Graſs growing, Fruit on Trees , Fiſk 
- a Pond , Pidgeons in a Dove-Coat; 
Co fed | 
. Goods moveable and iminoveable, 
are given as a Legacy, it hath been much 
ditputcd, if Debts and Obligations pals; 
and it is agreed that they do, and alſo 
Rents and- Arrearages- thereof behind 
but ſuch a Legatary of moveable and 
immovecable Goods cannot fue for ſuch 
Rent, 'Artear, or Debt in his own _— 
Or 


Bedding, 


for the Executor muſt recover them, and 
then may he ſue the Executor in' the Ec» 
clefiaſtical Court for the fame, and. if the 
Executor refuſe to ſue the parties,the Or- 
dinary ſhall compel the Executor to give 
one or more, Letter or Letters of Attor» 
ney to the Legatary to ſue for the ſame 
in the Executor's name, but to the uſe 
of the Legatary himſelf. 

A. gives.all his Houſholdftuff to B. 
by this B. ſha!l have Tables, Stools, 
Forms, Chairs, Carpets, Hangings,Beds, 
Baſons, Ewers, Candlcfticks, 
all ſorts of Veſſels, ſerving for Meat, 
Drink, being either of Earth , Wood, 
Glaſs, Braſs or Pewter, Pots, Pans, Spits, 
Kettles, and ſuch likez But Books, Wea- 
pons, Tools for Artificers, Cattle, Vidctu- 
als, Corn in a Barn, Carts, Plough-gear, 
and Veſſels fixed. to the Free-hold arc not 
fo eſteemed. | 

Plate uſed in the Houſe, as Cups, 
Bowls, Candleſticks, &c. are Houſholde 
fiuff, but ſuch as are kept only for ſhew 


© or Ornament, being no otherwiſe uſed, 


ſhall not be reckoned as Houfholdſtuff, 
unlefs the Teſtator's meaning appear in 
plain words otherwiſe. 


If after a Teftator's Death , there be 
found | 


found two wills, the one made in favout 
of his Children the other in favour of 
Strangers, that to the Children fhall be 
confirmed. But if one Teſtament be 
proved, and the Executor poſſeſſed of 
the Goods. it is not afterwards to be 
diſproved, or he diſpoſſeſſed by means of 
another -Will of the ſame date. 

There are two Teſtaments , one to 
Children, another ad pios wuſis, both of 
one dare, that to the Children ſhall have 
the priority. 

A Legacy is given of all his Debts, no 
more will paſs than thoſe Debts then due; 
not ſuch as grow due after the Will 
made. Soil a Teſtator releaſes to 4; all 
his debts, ſuch as grow due after the 
releaſe made (hall not be diſcharged. The 
like of Apparel, Books, Houſholdſtuff; 
&c. | 
But in theſe and all Caſes the mind of 
the Teſtator muſt be reſpected. 

A Teſtament begun, though not 
finiſhed is good , fo far as it is proceeded 
In. 

A draught of a Will not acknowledged 
by the Teftator is no more a Will, than a 
draught of an Obligation is an Obligation 
unſcaled. 

| A 


the Office of an Exetutor. 

A'Teſtament found written, with the 
Teſtator's: hand in a Cheſt amoneſt other 

Writings of accourit ſhall be good 3 if the 
fame be dated and perfect; 

/The laſt Teſtament is-beſt , and Joth 
abropate and annull all former, I 
the Executor refafe or dye before , 
after the Teftator. Burt if the iter 
Teſtament be imperfect or the Teſta- 
tor compelled by tear or fraud to make 
it, It is void. 

A Teſtament made 10 years before 
Jeath is nevertheleſs good whatever after 
may-happen : But a Teftament is preſu- 
med .tobe revoked, when the Teſtator 
and-Executor become great Enemies 3 - 
Alſo when the Teftator in heat of Anget 
cohceived againſt his Son, or ſuch as 
ſhould : have Adminiſtration and after- 
watds they are reconciled, - 

..A Teſtator after'a Will made is At- 
tainted of Treaſon, Felony, Hereſie, : of 
Apoſtacy, ec. unleſs he obtain a pardon 
or: be otherwiſe tcltored , the will i 
naught. . 
. +It an Exccutor cannot ; or will not 
prove a Will, it lofes the name of a 
Teſtament, and muſi be affixed toan Ad- 
miniſtration,yer the Legacies.are ſtill due. 

E An 


An i -—— mklont'sh thtee 
ſeveral times. Tt. At the making of the 
Will. 2. At the death of the TeRiator. 
3. At the time of Probate thereof. But in 
c__ Tefaments the —_— 
and Legatary being ca at the time 
of- the condition . to be perfarmed is 
{ufficicnt. | 


Ademption of Legacies, 


A Ship was given for a Legacy, which 
was afterward (o repaized that little, yet 
ſome of the _ _—_ ;that makes the 

cy good;ſo of a houſe repaired 2 
= 2 "agg but if the old houſe be 
wholly pulled down, and new builded of 
other ſtuff afterwards, this makes the Le> 
gacy void, (o if blown down or ficed by 
chance and new built : -ox if the Telſiator 
after the Will made, ſell or give away the 
ſame, this takes away the Legacy: + 

A Teſiator gives an Obligation to. 4. 

and after this the Obligor payes the 
Teſiator the Debt in ad ption : bur if 
the Teſiator conſtrain him'tc pay: by 
courſe of Law, there the Legacy 15 Cx 
tinguilh'd, 


Tranſ- 
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the Office of on Dxteator, 
' Traneferring of Legacier, 


--Benticaie co wnk y as a Legacy is 
ven to. 4: provided If 4. will not do 
uech an AR tobe void to him, and B. to 
have it : A. dyts, yea befoie he can do ir, 
yet wis always wil to have done. it, 
ere the Ltpacy is not transferred. 

A Teſtatot gives 100. to A. upon 
condition he pay 'for 10 years 107. 
year to the poor of &v, and after he gives 
the ſainic 1007, to B, without any condi- 


tion, yet B, miſt perform the firſt con» 


dition. 

Latids are given by Will, vis. in the 
beginni of the Will to 4. in Fee, in the 
larterend to B.inFet 5 this is to be de- 
cided by the Temporal Law, whereby 
B. is to haveit, becawle it is the latter 
deviſe, & ratio partit ad partem ut totius 
ad rotim. 


Be. If Higatin become Enemy. to the 
ve "him a ſecret caufe of 


l 
ed: ang unknown to the Teſtator, 
b by eh (it may be fuppoſed) that if- ke 
had known ft, he would have taken away 
or deſtroyed the Legacy, this will make 
the Legacy \ void. 
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If a Wife depart from her Husband 
without conſent, br a: Legatary: accuſe his 
Eionrys of a capital crime, or become. a 

pital eiemy to.the 'Feſiator's; Brother, 
opif che Legat ary niegleaed to help him 
in ſickneſs —_—_— wat .whercot ;ithe 


Teſtator periſhed,or grievoully defamed 
or ſlandered the Teſtator-, any. of me 


will cauſe him to loſe is. Legacys;; ., 


- A Legacy of 100 L: is given; to A. to. 
be paid him at -Eefter , 1675. 4. dyes 
before. Eajter, yet bis Executor or Admi- 
miſtrator ſhall recover, becauſe it- was due 
at.thedeath of the Teſtator. - But if 
100 |. be given to 4. when ſhe ſhall;be 
married, and ſhe'dye before marriage, the * 
Legacy is loſt. But it it be given for and _ 
cowards her rmarriage,and the dye before, 
yet her Ro OF- Adviniftratgr, (ball 
recover it. 

- Debt is beought againſi the Ordinary, 2 
who, pending the Writ,commits Adrgmi- 


ftration to F. $. the firſt Writ ſhall abate, 


becauſe the Ordinary is compellable to 
grant, the Adminiſtration by. the  Stat.. 


-Bre, Ti, Adminiſt. 39, 31 E. 3<cap-11. 
Reſt Adminifirators. x, and 21 H. $8, cap. 


'S Raft; Probate of cy 3. 
Where 


ph che Ondingry: compiles; Ade 
$0,another (butall a&s done by; 

| Adminiſtratgs ſhall: be good ), and { 

was, held jo theicaſg between Brown 
the ; Adminiſtration! was commaitt " 

Brown and” revoked ;.and. committed; to 

.Sheltpn , becauſe it; was not 3n;; intereſt, 

| xnay be xevoked : + ut,! the contrary;is 
of an intereſt certain. Bro. Admin irgtar, 

33» in fine. 01 
fired in an Action of Debt, and: give: in 
'Evidence , payment of Legacies : The 
Plaintiff j in the Action ' of Debt , may 
Adminiſtration js not allowable, in Law 
before Debts are paid. Bro.Tit. Aſſets inter 
"Maines IO. 
his Executor agd dycs, his Exccuitor 
{hall have Adminiſtration, 3 Eliz. Dyer 
372. Ifted's Caſc. 

_ given-him?, thexe Adminiſtration ſhall 
be oranted to his Executor, . bat 
; wiee the reſiduznn isnot ſo given, the 


niftration, he may revoke-it. and, 12] 
- 
Shelton for the Goodsof Rawlins, v 

but a power Qr- authority. only: > ur 
If an Executor Stead fally Admin 
demurrin Law thereupon, becauſe. ſuch 
An Executor before Probate: makes 
' WherganExccytor hath the mh 
REXT 


jet £6 ih, "6 ' hor bs he 
trichilt fe. Cd, 2; Inſt. 398. F. N; B 
Kor 92. EXE; 
3- It is 4 Lay thivg, and fomc 

It this day have power to diſpoſe, 
Sho ep Ly Eo: 5. 16. 5 Rep. 
0 65. B : 

he For the ininner  6f "Trial; it 
_ "oO Court. r3 Elts. 
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